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presumed guilt or innocence of the defen-
dant. The public frequently forgets that 
not all people being accused of crimes are 
guilty. Imagine the burden on the defense 
attorney to ensure that an innocent victim 
is not prosecuted and that his or her rights 
are protected. The great burden is clearly 
noted in Haller’s quotation that opened 
the chapter. As we know, everyone has the 
right to counsel in a criminal trial. The 
quality of legal representation for defen-
dants can be controversial. Only a small 
percentage of defendants can afford to 
hire private counsel, who may have better 
education, more experience, or expertise 
in a particular area. The majority of crimi-
nal defendants rely on public defend-
ers, legal aid groups, or private attorneys 
appointed by the court to represent them 
pro bono; that is, legal representation that 
is provided at no charge or a reduced fee.

A defense attorney may or may not know if a client is guilty or not guilty. The role of the 
defense lawyer is not to judge the client on his or her actions, but rather to focus on whether 
the prosecution can prove beyond a reasonable doubt that the accused knowingly commit-
ted the act while following the Constitution. While a lawyer may choose not to directly 
ask the client about guilt or innocence, any exchanges between the parties are protected by 
attorney–client confidentiality. Ethical mandates, however, prevent defense attorneys from 
lying to judges and juries or allowing clients to give perjured testimony. Defense lawyers rely 
on the facts of the case and focus on the weaknesses in the prosecution’s case.

AFTER THE ARREST:  
CHARGING THE DEFENDANT

Before any court proceeding, a sequence of events occurs (see Figure 8.3). First, a crime 
is allegedly committed. Police respond by investigating, interviewing witnesses, gathering 
evidence, and identifying a suspect. Second, an arrest is made. A police officer, once probable 
cause is established, may arrest a suspect for a misdemeanor and/or felony offense. The case 
is then referred to the prosecutor’s office for final decision on charges. After the prosecut-
ing attorney reviews all the available information, he or she will then decide whether to file 
charges. The decision to file charges comes in the form of an information or complaint. The 
prosecutor files an information based on case-related materials and the belief that the accused 
may be guilty. In other words, the prosecutor decides to pursue a case after examining all the 
available evidence. Less commonly, a complaint is filed based on the complaining witnesses’ 
affidavit or statement. The charges against the defendant are specified, and when multiple 
charges exist they are referred to as counts. Depending on the state, generally the informa-
tion or complaint is filed in a lower court, such as a county court, where the defendant is 
initially advised of his or her first appearance to hear the charges.

The Grand Jury
Alternatively, in some states and at the federal level, the prosecutor may decide to 

seek an indictment from a grand jury. Grand juries, though selected from the same pool, 
differ from petit juries (i.e., trial juries) that determine guilt at the trial level. A federal 
or state grand jury hears evidence presented by the prosecution to determine whether a 
person should be charged with a crime (i.e., indicted). A grand jury consists of 16 to 23 
jurors who are not determining guilt or innocence. In other words, the jury is determining 

Defense Attorney Baez during a proceeding. Baez accused the prosecution of 

willingly withholding evidence. What should happen when a lawyer engages in 

misconduct as alleged here?
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pro bono: Legal 
representation that is 
provided at no charge 
or a reduced fee.

complaint:  
The document that initiates 
legal proceedings by 
demonstrating facts and 
legal reasons the plaintiff 
believes the defendant 
owes remedy or has 
committed a crime.

petit juries: Juries 
that determine guilt or 
innocence by following 
the course of a criminal 
trial. Both prosecution 
and defense present to 
a petit jury in a trial.


